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Dear Sir 

 

 

 

  Shoalhaven Local Environment Plan 2009 (SLEP2009) 

Topic 2 

Clause 4.3, Height of Building, Existing height controls in DCP’s have been negated 

Dear Sir 

Please find the recommendation and objection to the height of building clause 4.3 by members of 

the SLEP2009 Review Group.  

Clause 4.3 Height of Buildings (optional) 

1. The objectives of this clause are as follows: 

(a) to ensure that buildings are compatible with the height, bulk and scale of the 

existing and desired future character of a locality, 

(b) to minimise visual impact, disruption of views, loss of privacy and loss of solar 

access to existing development, and 

(c) to ensure that the height of buildings on or in the vicinity of a heritage item or 

within a heritage conservation area respect heritage significance. 

2. Optional inclusion to the Clause 

 The height of a building on any land is not to exceed 11 metres except where the 

maximum height is shown for the land on the Height of Buildings Map. 

 

Clause 4.4 Floor Space Ratio (optional) 

1. The Objective included by Council 

a. To ensure that buildings are compatible with the bulk and scale of the existing 

and desired future character of a locality 

 

Recommendation; 

1. Remove the following words in the Objectives for both Clause 4.3 and Clause 4.4 

 and desired future character of a 
 

2. Remove the “optional” statement from Clause 4.3  

 11 metres except where 
 

3. Building heights for all zones in the Shoalhaven to be clearly and ONLY stated on Maps 

 Map all zones (HOB and FSR) in the Shoalhaven to reflect existing maximum heights 

and FSR whether they are set by site specific DCP or generic DCP or convention / 

precedence for the specific zone or village. 
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 No other heights are to be Mapped for zones until the Shoalhaven City Council conforms 

with DoP requirements and declares its “strategic centres” and enters into serious 

Community Engagement to establish a plan that brings stability and sustainability for the 

future of the Shoalhaven.  

 

The reasons for these recommendations are compelling and set out below. 

Administrative Transfer to SLEP2009 

Fact sheet 3 states SLEP2009 “has been largely prepared based on “ground rules‟ set by Council 

and as an administrative change over or “best fit‟ transfer from the current LEP (Shoalhaven 

LEP 1985)”. 

 

SLEP1985 sets height of Buildings in clause 33 as “A building must not be erected to a height 

greater than 2 storeys... without the consent of Council.” 

 

The Draft SLEP2009 only provides Height of Building (HOB) maps for certain “strategic centres” 

(DoP Practice Note 008), these being for Huskisson CBD (DCP54), Ulladulla CBD (DCP56) and 

the Nowra Civic Precinct (DCP199). Heights in these Maps vary from 16 to 25 meters. 

 

Council have set a default height for the vast majority of the Shoalhaven at 11 metres or 3 to 4 

storeys. This compares with the default height in SLEP1985 of 2 storeys say 6 to 8.5 metres. 

 

This is a significant increase in the maximum height and in no way can be considered “an 

administrative change over or “best fit‟ transfer”. 

 

Clause 4.3 of the Draft SLEP2009 sets four Objectives for building heights 

 The objectives of this clause are as follows: 
 (a) to ensure that buildings are compatible with the height, bulk and scale of the 

existing and desired future character of a locality 

 (b) to minimise visual impact, disruption of views, loss of privacy and loss of solar 

access to existing development, and 

 (c) to ensure that the height of buildings on or in the vicinity of a heritage item or 

within a heritage conservation area respect heritage significance. 
 

Clause 4.3 (a) can only be interpreted as a warning that there is an unstated plan for dramatic 

changes in certain parts of the Shoalhaven. Once the Draft SLEP2009 has been approved such 

statements if they persist will provide Council a legal right to make changes irrespective of 

community outcry. 

 

SLEP1985 “A building must not be erected to a height greater than 2 storeys, including any 

parking space, above natural ground level, without the consent of Council”. Council may give 

consent for construction up to 11 meters, however this requires the specific DA to be submitted to 

the Development Committee and finally to a Council meeting. During this process the community 

have the opportunity to scrutinise the proposal and submit their concerns to Council. 

 

In setting a default height for all zones of 11 meters, the Draft SLEP2009 have removed the 

communities ability to scrutinise a DA proposal and equally is likely to result in Council having to 

defend and conditions in a City Wide DCP through challenges to the Land & Environment Court 

… conditions in the SLEP2009 outrank and policy in the City Wide DCP 
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It is essential that the SLEP2009 once approved provides stability and sustainability for the 

Shoalhaven community and obviates the need for the community to continually object to 

excessive development proposals that should be precluded by the LEP. 

 

Intention to amend SLEP2009 

 

Council has passed a motion indicating an “intention” subsequent to the exhibition of SLEP2009 

to include HOB maps for all R2 and RU5 zones setting the height at 8.5 meters except for 

foreshore land covered by DCP62 to have a height of 7.5 metres (previously 6m to 7.5m). Land 

that has a site specific DCP including height controls will also be mapped. 

 

This leaves many areas unmapped including R1 General Residential which includes single 

dwellings and medium density, R3 Medium Density Residential, R5 large lot residential, all 

Business zones, Rural zones, Public Recreation  areas and Environmental zones, all of which can 

have developments to 11metres. 

 

 

Recommendation; 

a. Map all zones (HOB and FSR) in the Shoalhaven to reflect existing maximum heights 

and FSR whether they are set by site specific DCP or generic DCP or convention / precedence 

for the specific zone or village. 

 

b. No other heights are to be Mapped for zones until the Shoalhaven City Council conforms with 

DoP requirements and declares its “strategic centres” and enters into serious Community 

Engagement to establish a plan that brings stability and sustainability for the future of the 

Shoalhaven. 

 

By mapping the height of building in the LEP the character of individual villages and towns 

can be maintained and development standards will be clearly defined so landowners and 

developers have legal direction when planning to develop. 

 

Objection to the use of DCPs to control HOB 

 

Council have indicated that they will use the new City Wide DCP to control HOB if the land is not 

mapped. The existing DCPs will need to be amended as they contain specific height limits e.g. 

DCP91 Dwellings, has a maximum height limit of 8.5 metres. The reason for the amendment is 

that the City Wide DCP cannot have a maximum height limit that differs from the maximum 

height limit in the LEP, which in SLEP2009 is 11 metres. 

 

The DoP&I has suggested the three dimensional diagrams can be used in DCPs to control height. 

However, neither Council nor DoP&I have been able to demonstrate how this can be done. The 

DoP&I also suggest the use of storeys to control height, but this would also require specifying 

ceiling heights etc. and would severely restrict architectural design. 

 

Shoalhaven’s existing DCPs are “performance based” and allow for “acceptable solutions”. On 

many occasions Council staff has indicated that DCPs should only be treated as a guide to allow 

for flexibility. Whilst this may be satisfactory for minor design matters, height is so crucial to 

fabric and character of an area that it cannot be left to chance. 

 

Neither Council nor DoP&I have been able to demonstrate how DCPs can control height 

below that set by the legal document, the LEP. DCPs are not an effective alternative to 

mapping all land and avoiding uncertainty for landowners and developers. 
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Other Local Councils 

 

We have examined the LEPs or draft LEPs of the Council’s from the Southern Region as listed 

below. They have all included in clause 4.3 the wording from the Standard Instrument - “the 

height of a building on any land is not to exceed the maximum height shown for the land on 

the Height of Buildings Map” AND mapped either all land or urban land. None have set an 

overall height limit in clause 4.3. 

 Albury    Euroboballa    Kiama  

 Shellharbour   Wingecarribee   Wollongong    

 Wagga Wagga 

 

Note: Wingecarribee did not map all urban land and sought to control some areas with DCPs that 

have height limits. We understand that DoP&I have advised that this approach is not acceptable. 

The approach taken to HOB by Shoalhaven Council is different to the approach taken by 

neighbouring Councils and will lead to uncertainty for landowners and developers and so 

restrict development. 

 

Sincerely 

Alan J Burrows 

For and on behalf of 

SLEP2009 Review Group 

Alan.burrows@sandholme.com.au 

02) 4441 8855 
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